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Employees’ Confidentiality Obligations  
Many, if not most, routine employment contracts contain 
something in them about Confidentiality. Typically, the provi-
sion will require an employee not to divulge, while employed 
or post-employment, any confidential information in a man-
ner inimical to the employer’s interests. 
 
Sometimes too, these provisions include implied restraints 
on the employee using confidential information for their own 
interests.  
 
What many employers and employees aren’t aware of is that 
the Corporations Act contains prohibitions on employees 
improperly using information in either way. And not just con-
fidential information can be caught in those prohibitions.  
 
These issues were canvassed in a federal court matter recent-
ly where the company used the Corporations Act to restrain 
its employees from divulging information about customers to 
union officials.  
 
The court noted that the parties were about to commence 
bargaining and the information sought could give the union 
and employees an advantage they otherwise wouldn’t enjoy. 
Also, because the employees were obliged by their contracts 
not to divulge the information sought by the union, the court 
was critical of the union for its behaviour. 
 
But it doesn’t need this kind of setting, bargaining, for the 
prohibitions to be useful to employers. The language of the 

Act is clear, employees “must not improperly use their posi-
tion to: (a) gain an advantage for themselves or someone 
else; or (b) cause detriment to the corporation”, and, “must 
not improperly use the information to: (a) gain an advantage 
for themselves or someone else; or (b) cause detriment to the 
corporation”.   
 
This case reminds that the obligation to protect a company’s 
information, confidential or otherwise, is serious and backed 
up with legislation. What’s more, there are civil penalties for 
breaches of the relevant sections of the Corporations Act by 
employees. That Act is not just there to regulate companies 
and their directors. 
 
It is worth considering the language of employment contracts 
around this issue. Some flexibility in the words might be pru-
dent. Given that in this case the court was of the view the 
prohibition was not restricted to confidential information, it 
raises the point about what Confidentiality clauses in con-
tacts might really mean.  
 
In the absence of specifically identifying what is meant by 
‘confidential’, in a dispute, the parties might get bogged 
down on that issue, potentially defeating the purpose of the 
provision. Perhaps using words similar to those in the Corpo-
rations Act would better achieve the aim.  
 
DHL Supply Chain (Australia) Pty Limited v United Workers' 
Union [2021] FCA 707 (24 June 2021) 
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Award Wages, High Income Threshold up 2.5% 

The national minimum wage has broken through the $20 per hour barrier with the latest decision of the FWC effective 

this month. The weekly full time minimum rate is $772.60. The decision stages award wage rate increases like last year’s 

case, with some awards not varied until later this year. All employers, including those with enterprise agreements, need 

to check to ensure they are up to date and meeting the new minima, depending on their industry, from 1st July, 1st 

September or 1st November.  

Meanwhile, the high income threshold (which operates as a limit to an employee’s access to the unfair dismissal regime 

if they’re not covered by an award or under an enterprise agreement), has risen to $158,500 p.a. And the cap on 

monetary compensation in an unfair dismissal case has risen to $79,250 (for dismissals on or after July 1st). 

Annual Wage Review 2021 - Summary of Decision [2021] FWCFB 3501  
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http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/707.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/707.html
https://www.fwc.gov.au/documents/wage-reviews/2020-21/decisions/2021fwcfb3501.htm
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Donning and Doffing PPE Might be Work 

Typically, personal protective equipment (PPE) primarily 

benefits the person wearing it, helping keep them from harm. 

So putting it on and taking it off is not necessarily an activity 

for which someone else should pay.  

But what if the PPE is more than that? What if the product or 

service on offer by the employer of the PPE wearer is such 

that wearing the PPE benefits the employer too?  

This context informed a recent appeal bench decision in the 

FWC involving a meatworks. The PPE in question included 

items such as gloves, arm sleeves, aprons, and hair nets. The 

employer required this apparel to both protect workers but 

also to comply with various regulations to enable it to sell 

product in its markets. So the PPE benefited both parties. 

The problem was, the employer also required the employees 

to remove virtually all this PPE prior to taking their meal 

break. The employees took a sizeable chunk of their half hour 

to get out of, and then back into, this gear to comply with 

both WHS and the food safety requirements.  

The employer argued the meal break included time spent 

getting into and out of the PPE because the half hour break 

was intended to be ‘away from work’. This argument led the 

FWC to ask ‘well, what is work then, in this context?’. 

The bench canvassed case law on the issue and arrived at the 

conclusion that it was indeed work and should be paid time. 

Specifically it said “the meal break activities are substantive 

activities which form an essential aspect of (the employer’s) 

business, because absent proper adherence to necessary 

hygiene procedures and appropriate health and safety 

practices, (the employer) would not be able to operate its 

business in the meat industry”. 

FWC said the activities associated with the PPE at breaks were 

required by the employer, there was no choice for the 

employees. Importantly, the bench said this was not a case 
“where it could be seriously contended that the amount of 

time taken to undertake the meal break activities was so 

minimal it should be regarded as de minimis. We are not, for 

example, dealing with a requirement that an employee put on 

a safety helmet, safety glasses and a hi-vis vest on their way 

out of the crib room at the end of a meal break.”. 

So the situation is nuanced. If the activities are, as the FWC 

said, minimal and take but a moment, then generally there 

will no case. But where the activities are required by the 

employer, benefit the employer and take significant time, 

then in a contest, it is likely the employee will be considered 

“at work” when performing those activities. 

The employee tried to have the time spent either end of his 

shift treated the same way. But FWC refused to rule on this 

because of the particular way this case had been brought 

before the FWC, not because that claim did, or did not, have 

merit. So that question could arise in many instances and 

disputes about that could go the same way.  

Jay Seo v Bindaree Food Group Pty Ltd [2021] FWCFB 2691  

Out of hours behaviour 

A train driver was charged with high range drink-driving,  

meaning a jail sentence was a possibility. He self-reported the 

charge to his employer who undertook an investigation which 

concluded with his dismissal. The employer argued that re-

gardless of the private nature of the behaviour, it showed 

poor judgement and justified the sacking.  

But FWC said even though the offence was serious, it “lacked 

the requisite connection to his employment and therefore did 

not provide a valid reason for his termination. The Offence 

took place outside of working hours. The Applicant was not on 

call and was not due to report for his next shift until the fol-

lowing morning.” 

FWC said “the connection with the Offence to the workplace 
only arose from the requirement, with which the (employee) 
promptly complied, to notify the (employer)” of the charge. 
 
A guiding principle surrounding dismissal of an employee for 
out of hours conduct is that the employer’s interests are seri-
ously damaged as a result of the conduct. In this case, the 
employer failed to convince FWC of the connection. Rein-
statement without loss of wages or service was ordered. 
 
Andrew Bobrenitsky v Sydney Trains [2021] FWC 3792 (1 July 
2021) 

Labour Hire Licensing Expanded 

Labour hire licensing has now expanded to four jurisdictions. It is active in Victoria, South Australia, Queensland and, most re-

cently, the ACT, which has implemented a six month phase-in which commenced in May 2021. This period is to provide labour 

hire companies the opportunity to apply for a license if their operations do not take them outside the legislation’s remit. Users 

of labour hire providers must ensure their supplier is licensed to avoid prosecution under these various state/territory laws. 

WorkSafe ACT - Labour Hire Licensing  

https://www.fwc.gov.au/documents/decisionssigned/html/2021fwcfb2691.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc3792.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2021fwc3792.htm
https://www.worksafe.act.gov.au/licensing-and-registration/labour-hire-licensing
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Employee Conversion Requests, Contracts & EBAs 

The new casuals legislation has focussed many non-small 

business employers on the need to assess staff for 

eligibility to convert to permanent work. There is a 

deadline (September 30th) by which time employers need 

to have acted with respect to existing casuals.  

But there’s also the prospect that before that has 

occurred, employees will exercise their right to make a 

request to convert. Under the legislation, an employee 

whose service meets the prima facie criteria, retains a 

residual right to initiate a conversion request. 

An orderly program, especially for those with a high 

reliance on casuals, would be far preferable to an ad hoc 

approach. Some employers will need to establish clearly 

what sets of circumstances will apply to request refusals 

versus approvals. What, for example, in the specific 

context of the business will constitute “reasonable 

grounds” to refuse a request and how will they sit with 

others that are approved? 

Given the law requires an employer to respond in writing 

within 21 days of receiving a request, it makes sense to get 

in first to establish the parameters.  

Additionally, this same legislation defined a casual. 

Employment contracts and probably enterprise 

agreements too, need to be checked and updated where 

necessary to align with the statutory definition.  

Otherwise the door remains ajar for the true nature of the 

relationship to be decided in litigation should a dispute 

about it arise.  

 
Legislative Changes Likely 

Expanding the FWC jurisdiction to treat sexual harassment 

allegations under the rubric of its anti-bulling regime is a key 

part of proposed changes to the Fair Work Act.  

Effectively, the proposal will allow an employee access to the 

same process as a bullying complaint, where as part of a res-

olution, the FWC can make Orders to stop harassment in the 

workplace. Sexual harassment will also be considered a valid 

reason for dismissal.  

Additionally, the proposals provide for an employee to access 

compassionate leave in the case of a miscarriage. 

Sex Discrimination and Fair Work (Respect at Work) Amend-

ment Bill 2021  

RBA says wages rises still anaemic  

Despite reasonable award wage increases over the last three 

to four years, the actual increase in wages and salaries across 

the economy is low and slow.  

RBA governor Lowe reminded guests at a recent speech that 

the last time wage increases were over 3% was ten years ago. 

Lowe doesn’t see anything in the tea leaves to suggest a re-

turn to those levels either.  

Along with the increases to superannuation putting pressure 

on employers, he’s probably right when he speculates it’ll stay 

this way for another couple of years at least. 

Speech by Reserve Bank Governor Philip Lowe (6 July 2021) 

And in other news… 
 
You may have noticed that this newsletter is from First IR Consulting Pty Ltd. We have completed some internal reorganisa-
tion which includes this slight name change. We have also introduced, for the first time in our 33 years of operation, a law 
firm, First IR Law Pty Ltd. 
 
First IR Law will assist clients with all of those employment matters that end up in the Courts. Claims of underpayment of 
wages, adverse action & general protections, are examples of matters that are generally outside the remit of industrial tribu-
nals. Increasingly too, individual employees are not using union officials as their representative, but engaging legal counsel. 
This development in the workplace relations arena has altered the approach to dispute resolution in many cases. Our diversi-
fication aims to tailor responses to the circumstances because, like the man said, it’s no good taking a knife to a gunfight. 
 
Our personnel remain the same, as do our contact details and you will generally continue to deal with the people that you 
have been dealing with. We hope to have a new, revamped website up and running in the next couple of months as well. Feel 
free to contact us if you have any questions about what this could mean for you and your business. 

First IR Consulting ● www.firstir.com.au ● info@firstir.com.au ● (02) 9231 2088 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fems%2Fs1306_ems_15076b00-9dbf-4f04-8335-028d495567ce%22
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fems%2Fs1306_ems_15076b00-9dbf-4f04-8335-028d495567ce%22
https://www.rba.gov.au/speeches/2021/sp-gov-2021-07-06.html

